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Mr. McCarran, from the Committee on the Judi ary, submitted 


the following 


REPORT 


The Committee on the Judiciary, to which was referred the bill 
(S. 1749) for the relief of Gordon E. Smith, having considered the 
same, reports favorably thereon with an amendment and recommends 
that the bill do pass. 

AMENDMENT’ 


On page 2, line 8, change the period to a colon and add the followin 


Provided, That no part of the amount appro} 
per centum thereof shall be paid or delivered 
torney on account of services rendered 
same shall be unlawful, ary contract t 
person violating the provisions of this Act 
meanor and upon conviction thereof shall 
1.000 


PURPOSI 


The purpose of the proposed legislation is to relieve Gordon E. 
Smith of all liability to repay to the United States such sums (amount- 
ing in the aggregate to approximately $1,006.25) as were received by 
him as additional pay for duty requiring aerial flights, pursuant to 
the Pay Readjustment Act of 1942, as amended, on account of flight 
duty performed by him in the months of March through September 
1946, as a sanitarian, United States Public Health Service, while 
assigned to duty with the United Nations Relief and Rehabilitation 
Administration in Greece 


STATEMENT 


Section 18 of the Pay Readjustment Act of 1942 provic 
ment to members of any of the services mentioned in the tit 
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act of an increase of 50 percent of their pay when they were required 
to participate regularly and frequently in aerial flights. The Public 
Health Service is one of the services mentioned in the title of the act. 
Under the foregoing statute the President issued Executive Order 9195 
which outlined requirements for regular and frequent aerial flights. 
This order was applicable to the various branches of the Armed Forces 
and the Coast Guard but did not mention the Public Health Service. 
This was amended by Executive Order 9524 which did mention 
Public Health Service officers when assigned to the Coast Guard. 

This claimant was ordered to perform flight duty by his official 
superiors in the UNRRA to which he was detailed, and according to 
the evidence the flights were such that they would more than comply 
with the standards set forth in Executive Order 9195, as amended. 
This claimant was a sanitarian of the Public Health Service. The 
Federal Security Agency states that it cannot say whether or not addi- 
tional orders for flight duty were issued by the Public Health Service 
nor can it say that ‘there is available a log of flights performed because 
the UNRRA records are not available and the Public Health Service 
files of former Reserve officers have been reduced to certain basic 
records in the interest of administrative economy. 

The report of the Federal Security Agency states that payments of 
this flight pay were made and received in good faith and that the Gov- 
ernment has received value in terms of services rendered for payments 
made and that it would be of doubtful legality and certainly highly in- 
equitable to require repayment of these sums. On the basis of the 
foregoing the Federal Security Agency recommends that the bill be 
enacted. 

The Department of Justice in its report summarizes the report of the 
Federal Security Agency and states that the bill presents a question 
of legislative poliey concerning which the Department of Justice pre- 
fers to make no recommendation. 

While the committee agrees with the position of the Federal Secu- 
rity Agency as it regards the equity concerned, it does not adopt the 
statement of ‘doubtful legality.”’ Inasmuch as the money was ac- 
cepted in good faith and the fault for such payment lies with the r= 
sonnel which authorized the same the committee is not inclined t 
penalize or subject this claimant to undue hardship. 

It is, therefore, recommended that S. 1749 be considered favorably. 

Attached hereto and made a part hereof is the Department of Justice 
report dated November 7, 1951. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, November ?, 1951, 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (8. 1749) for the relief of Gordon E. 
Smith. 

The bill would relieve Gordon E. Smith of all liability to repay to the United 
States such sums (amounting in the aggregate to approxitnately $1,006.25) as 
were received by him as additional pay for duty requiring aerial flights, pursuant 
to the Pay Readjustment Act of 1942, as amended, on account of flight duty 
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performed by him in the months of March through September 1946, as a sanitarian, 
United States Public Health Service, while assigned to duty with the United 
Nations Relief and Rehabilitation Administration in Greece. 

In compliance with your request, a report was obtained from the Federal 
Security Agency concerning this legislation. According to that report, which is 
enclosed, section 18 of the Pay Readjustment Act of 1942 provides for pavinent 
to members of any of the services mentioned in the title of the act, of an increase 
of 50 percent of their pay when they are required to participate regularly and 
frequently in aerial flights. The Public Health Service is one of the services 
mentioned in the title of the act. Pursuant to the statute, the President issued 
Executive Order 9195, which outlined requirements for regular and frequent 
aerial flights. This order was applicable to the various branches of the Armed 
Forces and the Coast Guard but did not mention the Public Health Service. This 
was amended by Executive Order 9524, which did mention Public Health Service 
officers when assigned to the Coast Guard. 

The Federal Security Agency states that it does not believe that the specific 
inclusion of these officers when assigned to the Coast Guard was intended to 
destroy the basic eligibility existing in the statute, if they were otherwise required 
by competent orders to participate in regular and frequent flights. It points 
out that apparently the purpose of the Executive order was to prescribe certain 
limitations which would prevent abuses of flight pay, namely, the officers who 
flew occasionally and whose services did not involve a substantial amount of 
flying would not be allowed to receive flight pay. 

According to Federal Security records Gordon Smith was ordered to perform 
flying duty by his official superiors in the UNRRA to which he was detailed, and 
according to the evidence the flights were such that they would more than comply 
with the standards set forth in Executive Order 9195, as amended. The Federal 
Security Agency observes that it cannot say whether or not additional orders for 
flight duty were issued by the Public Health Service nor can it say that there is 
available a log of flights performed because, unfortunately, the UNRRA records 
are not available and the Public Health Service files of former Reserve officers 
have been reduced to certain basic records in the interest of administrative econ- 
omy. The report states that under the circumstances involved in this case, and 
having regard to the presumption of regularity which attaches to official acts, 
the Federal Security Agency believes that Sanitarian Gordon Smith did perform 
regular and frequent flights at a time when he had basic eligibility for flight pay 
and that he performed such flights under competent orders. It adds that pay- 
ments of this flight pay were made and received in good faith, that the Govern- 
ment has reogeived value in terms of services rendered for payments made, and 
that it would be of doubtful legality and certainly highly inequitable to require 
repayment of these sums. The Federal Security Agency, therefore, reeommends 
that the bill be enacted. 

Whether the bili should be enacted presents a question of legislative policy 
concerning which the Department of Justice prefers to make no recommendations. 

The Director of the Bureau of the Budget has advised this office that there 
would be no objection to submission of this report. 

Sincerely, 
A. Devitr VANECH, 
De puty Altorney General. 
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